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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON

1730 K STREET NW 6TH FLOOR
WASHI NGTON, D.C. 20006

SECRETARY OF LABOR : CI VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) : Docket No. VEST 94-213-M
Petiti oner : A. C. No. 05-04245-05506
V.

KIEW T WESTERN COMPANY, :
Respondent : Uni versal Portabl e Crusher

ORDER ACCEPTI NG RESPONSE
DECI SI ON APPROVI NG SETTLEMENT
ORDER TO PAY

Bef or e: Judge Merlin

This case is before ne upon a petition for assessnment of
civil penalties under section 105(d) of the Federal M ne Safety
and Health Act of 1977.

On May 17, 1994, the Solicitor filed a notion to approve
settlement for the two violations in this case. The Solicitor
sought approval of a reduction in the penalties from $4,267 to
$1,267. The Solicitor proposed to reduce the penalty for one of
the violations, Citation No. 4335289, from $4,000 to $1, 000.
Wth respect to the remaining violation, the operator has agreed
to pay the proposed penalty in full. On June 15, 1994, an order
was i ssued di sapproving the settlenment and directing the Solici-
tor to file additional information to support his notion. On
July 25, 1994, the Solicitor filed an anended notion to approve
settl ement.

Citation No. 4335289 was issued for a violation of 30 C F.R
0 56. 12016 because the control circuit was not | ocked out whi
mai nt enance work was performed. The violation contributed to a
nmovi ng machi nery accident, which caused injuries to an enpl oyee's
arm The basis for the reduction remains that negligence was
| ess than originally thought. The Solicitor now has expl ai ned
the circunmstances surroundi ng the accident, and his statement
that the accident was attributed to a "communication m x up"”
According to the Solicitor, the belt had been shut down and was
| ocked-out properly in order to clear nmaterial fromthe under-
conveyor belt. The conveyor belt inspection plate was renpved
and the material was shoveled fromthe belt. The belt was then
restarted in accordance with proper procedures. However, the
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mner in the control roomunilaterally stopped the belt so that
mat erial could clear the crusher's rotovator. At this tine,
anot her m ner decided that the conveyor belt inspection plate
could be safely installed and began to do so which resulted in
the injury.

| accept the Solicitor's representations and | concl ude that
the settlenents are appropriate under the six criteria set forth
in section 110(i) of the Act.

In I'ight of the foregoing, it is ORDERED that the settlenment

notion filed July 25 is ACCEPTED as a response to the June 15
order.

It is further ORDERED that the recomended settl enent be

APPROVED and the operator PAY $1,267 within 40 days of the date
of this decision.

Paul Merlin
Chi ef Admi nistrative Law Judge
Di stri bution:

Robert J. Murphy, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 1999 Broadway, Suite 1600, Denver, CO 80202-5716

James A. Lastowka, Esq., MDermott, WIIl & Emery, 1850 K Street,
N. W, Washington, D.C. 20006
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